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IMPOSSIBILITY PERFORMANCE 
CONTRACTS FOR ENGINEERING 
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The subject impossibility performance contracts examined anew 
from the point view exploring its applications the field engineering 
and construction. review first made the old Anglo-American doctrine 
which held impossibility performance not excuse the one who had 
made absolute promise for engineering construction work. Fact situa- 
tions all description which have thus been decided are then grouped 
give the reader the basis the limits this doctrine. 

This followed attempt define and explain the exceptions the 
rule, subject which has been state much confusion recent years be- 
cause the efforts the courts increase the scope the exceptions. These 
efforts have been created the harshness the old doctrine. This treatment 
has reflected the point view the contracting engineer. effort has been 
made define the exceptions not iron-clad rules which have tended 
stifle the development this subject, but rather through the grouping fact 
situations which present similar problems engineering and construction. 

Analysis cases, from the earliest the very latest (1948), reveals the 
present status and trend the problem and indicates the directions which 
the engineering profession can work with the courts solving the problems 
presented this difficult subject. 


ENGINEERING CONTRACT 
was more than three centuries ago, 1647, that the rule became 
established the Anglo-American law that the fact that contract was 
TE.—Written comments are invited for publication; the last discussion should submitted 
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impossible perform was excuse for its breach one who had undertaken 
1796 the case Bricknock versus Pritchard (2) made one the 
earliest known applications this rule construction contract. Certain 
contractors were sued upon their agreement build bridge substantial 
manner and keep repair for certain length time. After erection, the 
bridge was destroyed extraordinary flood. The Court observed that this 
kind loss must have been the contemplation all parties this case, and 
held the builders liable their covenant. 

and uniformly held that where there contract erect 
building structure, the fact that performance becomes impossible accom- 
plishment will not excuse the one who has made the promise, unless there has 
been contrary stipulation the parties. 


Modern studies the various aspects the problem have made attempts 
classify its different facets, for (9) law upon the matter undoubtedly 
process evolution.” has been declared that (10)(4b) the word “im- 
must given practical rather than scientifically exact meaning; 
thus, the making the contract thereafter, the promised performance 
could become impracticable owing some extreme unreasonable difficulty, 
expense, injury, loss involved. 


(a) One basis for making distinction between impossibility situations 
that subjective opposed objective impossibility (11). The case 
objective impossibility presents itself because the nature the thing 
done which may exist the time the contract was entered into, 
later time. Subjective impossibility, the other hand, result the 
incapacity the particular person who has undertaken the task; results from 
the inability the particular promisor (4c). 

The cases holding that objective impossibility will not excuse performance 
contract for engineering and construction are legion. For example, 
union rule did not excuse agreement for hauling concrete materials 
another case, proof was made that the difficulties encountered performing 
written contract according its terms (to make machine automatically 
produce certain results) were insuperable (13); yet the Court could not relieve 
the promisor from the absolute bargain that saw fit make. one early 
case (14) England builder contracted perform certain work within 
fixed time, including changes that might ordered under the contract. 
was held liable for not completing within the time, although the changes 
ordered, without allowing extension time, rendered performance within 
the time impossible. The case the contractor agreeing keep dam 
repair has been mentioned (2). later decision involved contractor who 
agreed construct dam connecting two existing bulkheads (15). One the 
bulkheads was washed away and the contractor refused complete the work 
under the contract. this case the Court stated: 


“Even had been right contending that the additional work made 
necessary the flood was ‘extra,’ within the meaning the contract, 
had excuse for failing perform his contract, unless the fact that 


reference numerals parentheses, see ‘‘Court Citations and the Appendix. 
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could not perform literally furnished the excuse. could complete the 
dam the place where the old west bulkhead had been located, but could 
not embrace such bulkhead the construction work, because was gone. 
The contract became impossible literal performance account his 
entitled recover ‘quantum meruit’ for the work done.” 


Likewise, delay not excused because weather, conditions soil, 
the like, where the contractor promised complete the structure certain 


another case the contractor undertook execute work according 
specifications prepared the engineers corporation. important part 
the work could not executed the manner described the specifications, 
and after fruitless attempts, which the contractor incurred much expense, 
that part the project had executed different way. was held that 
warranty could implied the part the corporation, that the plans 
were such make the work fact reasonably practicable, and that the 
contractor could not recover such warranty for the value the work 
that had been wasted (18). 

All the foregoing cases illustrate objective impossibility. Some examples 
subjective impossibility can also given. 

Although substantial compliance, and not literal compliance, sufficient 
enable builder recover building contract, substantial compliance, 
even though literal compliance cannot achieved, does not absolve builder 
from responding damages for his omissions and derelictions 
Usually building contract not within that class which, will seen later, 
deemed for personal services. Hence, upon the death the builder, 
his personal representative required complete the contract (20)(21)(22). 
compensation invalid since the contractor was already bound the work, 
and performance him legal detriment 

subway contractor cannot recover damages caused overestimation 
was warned that excessive estimate the invitation bid was approxi- 
mate (24). Again, the contractor may find that impossible continue 
work because his finances will not permit it. This can occur the case 
building contract which there damage clause for nonperformance 
certain time, with provisions for the payment monthly estimates the 
owner. Any delay caused the wrongful withholding such payments 
does not excuse performance within the stipulated time, unless such conduct 
prevents performance. Also, does not relieve the builder from damages 
where the delay completing the house due other and independent 
causes (25). 

(b) Another basis differentiation that the promise may impossible 
performance the time entered into or, may become impossible after the 
start performance. These are generally termed and 
vening” impossibility, respectively 

existing impossibility would present rock were encountered 
builder, making his contract more burdensome. This did not invalidate 
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contract whereby the promisor undertook grade certain lots street level 
1942 Kentucky case (26). also, the contractor assumed the risk the 
nature materials through which sewer was driven, where the con- 
tract stated that the classification borings the plans would not form the 
basis claims (27)(7a). The contractor undertaking make excavation 
assumes the risks defects the soil, unless such defects are hidden beyond 
his reasonable investigation thereof (28)(3)(7). 

Dermott versus Jones (28), the owner, action builder for his 
contract price, was allowed recoup the expense repairs the building 
caused its settlement into the soil. The Court, aided the contract 
wording, placed the decision the grounds that the builder undertook 
absolute obligation and was not relieved defects the soil. The Court 
failed answer the contention the builder that was bound follow the 
plans furnished the owner (29). 

supervening impossibility occurred case where dam was damaged 
during contract furnish electricity. Performance was not excused (30). 
one early English case (31) insurance company elected repair insured 
buildings that had been damaged fire. was required rebuild the build- 
ings entirety, however, when, subsequent the election, the buildings had 
been regarded public authorities dangerous and ordered demolished. 


The harshness applying the impossibility doctrine strictly was recognized 
early date the courts. the sixteenth and seventeenth centuries 
three exceptions came applied the rule: (a) Death one the parties 
when the contract was personal (32); destruction the specific (as opposed 
the general) subject matter the contract (33); and (c) illegality owing 
the operation subsequent domestic law (34). 

The difficulty, has been stated (35), lies finding satisfactory stopping 
point the recognition hardship defense— 


stopping point which will give due recognition the privilege 
sane person contract pleases without violating the law and which 
the same time, will permit the court prevent the extreme disappoint- 
ment expectations—[The difficulty] greater because the 
freedom from blame the plaintiff the impossibility 


Various lists the exceptions that should permitted range them from 
four (36) twelve (35), and the result has been confusion the minds the 
courts, the writers (17)(37)(38)(39), and the engineering profession. 
perhaps the engineering profession more than any other group which has con- 
cern with the applications the rule, for the nature the engineer’s work, 
particularly the civil engineer, the problem most often presented; yet the 
literature the civil engineer scant the subject. 

Many the cases presented the courts, which involve this subject, 
revolve upon fact situations resulting from engineering and construction diffi- 
culties. The judges, although cognizant this must and should 
rely past decisions aid them; but the essence American law its flexi- 
bility, and the hope bringing before the engineering profession 
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awareness the problem that this paper has been written. The law this 
point has been (9), and is, constantly changing. hoped that discussion 
engineers will help the courts the recognition and refinement 
new decisions caused impossibility engineering and construction contracts. 


APPLICATION EXCEPTIONS 


remainder this paper will devoted discussion 
the exceptions the rule impossibility, which excuse will given. 
the belief the writer that much the present confusion the subject has 
been the result attempts list rules the situations which permit exception. 
For the most part, the past students have had strain classify the new 
exceptions, they were recognized, into one the previously established 
rules. this paper, however, the approach has been group all the excep- 
tions into various headings, under which are described cases which the 
problem nature that familiar the profession engineering con- 
struction. Therefore, given situation ruling may appear more than one 
heading. this method that hoped the various facets this problem 
will examined. 

Treatment this manner brings forth rather unexpected result, for 
reveals that many situations that could treated exceptions the strict 
rule impossibility are decided courts under more conventional, older rules, 
probably their reluctance abandon the settled and well-defined rules 
favor increasing the number less recognized exceptions the impossibility 
doctrine. 

Absolute building contract should excused its 
performance becomes factually impossible (40). has been shown (17), en- 
forcement such promise would economically absurd since amount 
labor materials could attain fulfilment. also agreement factually 
impossible performance when vague and indefinite that the full intent 
the parties cannot garnered (41). one case the written agreement was 
held void being too vague and indefinite where called for the erection 
building lot, and dimensions plans were specified cited (42). 

Faulty plans and specifications have caused number cases factual 
impossibility. Where the plans and specifications are prepared the con- 
tractor, generally cannot escape responsibility for defectiveness the 
work (43). 

Wide divergence view exists, however, where (as general) the owner 
prepares the plans and specifications. one case erroneous blueprints were 
held misrepresentation rendering the city liable the contractor for the 
extra expense moving dirt make fill. The contractor’s duty examine 
the site and investigate the character the soil, was held, did not carry 
assumption risk error the blueprints. The contractor’s failure dis- 
cover inaccuracies the detail plans was excused the general custom (as 
found this case) computing excavation from the detail data without refer- 
ence the general plan (44). The contractor who builds according the 
owner’s plans also not responsible for the sufficiency the work, even 
though the contractor specialist (45)(45a). one case (46) Michigan 
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the collapse sewer, resulting from the design type and the specification 
which the city designated, was held loss which had borne the 
city. United States versus Spearin (3), the Court stated: 


responsibility the owner not overcome the usual clauses the 
contract requiring the builders visit the site, check the plans, and 
inform themselves the requirements the 


Some courts rest their decision the contractor’s reliance the plans 
(47) and other courts, the superior knowledge the owner and his engineer 
architect (at least when the defects the plans are not patent the ordinary 
mechanic, discoverable ordinary diligence) (48), although the latter 
case weight given the factor whether the owner exercises control over 
the details the work (49). cases which the contractor claims having 
had extensive experience, however, when fact has had little experience, 
held liable (48). 

far the greatest number cases decided favor the contractor 
the faulty plans situation, the theory implied warranty the owner 

producing desired result following the plans and specifications— 
where the contract only agreement comply with the plans and specifica- 
tions—the contractor not liable fails produce the desired result (52) 
(52a). MacKnight case (52) specifications were prepared the City 
New York (N. Y.) containing detailed plan the construction under- 
ground room. The contractor agreed make the room watertight. When 
was built according specifications and was not watertight was held that 
the contractor had completed the contract and could recover the contract price. 
The Court stated: 


“Tf agree produce certain result according own plan, impliedly 
warrant its sufficiency, but agree produce that result strictly 
following the plan prepared another party, impliedly warrants 
the sufficiency.” 


Modern cases have also charged the owner with superior knowledge with 
regard the adaptation the plans the site when the defects are not 
apparent the face the contract documents but the contractor 
his agreement can impliedly warrant that can erect the building according 
the specifications and hence not entitled excuse nonperformance such 
case the grounds that the specifications are defective (54). However, 
reasonable that should not have known the natural conditions involved, 
and, the difficulty amounts impossibility, the contractor relieved such 
warranty (55). 

Should the contractor given appreciable degree discretion the 
methods used for performance, then assumes the risk the sufficiency 
the plans (52). Also, when the contractor agrees not only follow the plans 
and specifications but also produce desired result, liable follows 
the plans and specifications (56). 

another type situation there may actual misrepresentations ex- 
isting conditions facts the owner. Here the modern view that, where 
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the contractor reasonably relies such misrepresentations, does not 
assume the risk such misrepresentations, and entitled extra compensa- 
tion for the expense caused thereby indicated that 
the owner not liable borings the absence bad faith, concealment 
information hand, conscious misrepresentation (59). 

The concept God” event” has been used many 
cases excuse contractors from liability under their agreement (60). has 
been pointed out Page, however (38), that evident that number 
facts which cause impossiblity the proper sense the term may the 
result human agency. The courts have ignored the distinction between 
human agency and the “act God” wherever this distinction would have 
produced any legal consequences. The destruction the specific subject 
matter acts discharge the theory impossibility, whether such de- 
struction due not (40); the other hand, the fact that 
performance prevented so-called “act God” not itself sufficient 
show that excuse account impossibility should given 

Practical Impossibility—The most recent attempts have sought 
define impossibility not only the strict sense, but also (4b) “impracti- 
cability because extreme and unreasonable difficulty, expense, injury, loss 
involved.” 

one case where this viewpoint was followed (62) certain contractor 
promised take from the owner’s land all the gravel needed construct 
bridge, and pay for unit basis. extracted all the gravel available 
above the water level and then refused proceed under the contract because 
dredging and drying the remaining gravel would involve ten twelve times the 
customary expense. The Court held that the contract was end, and that 
the owner might recover only the agreed price for the gravel taken. The 
Court’s language was follows: 


thing impossible legal contemplation when not practicable; 
and thing impracticable when can only done excessive and un- 
reasonable cost where the difference cost great here, and 
has the effect found, making performance impracticable, the situation 
not different from that total absence earth and 


This doctrine has means been accorded universal acceptance, but there 
sufficient number situations where may apply warrant consideration. 

Extreme expense difficulty, promise extremely burdensome 
involve risk which sensible businessman would subject the promisor to, 
have excused performance, although was not scientifically actually im- 
possible (63); but mere unanticipated difficulty that not supervening im- 
possibility did not excuse one litigant (12). 

cases which accident merely causes marked increase the cost 
construction, say, doubling even tripling, the cost (29), the con- 
tract usually considered subsisting and damages are awarded for non- 
completion. The difference the degree expense usually the factor that 
distinguishes the cases which relief granted from those which the con- 
tract enforced. 
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the other hand, where extra compensation promised builder 
upon his refusal complete the contract reason unforeseen difficulties, 
the promise has been held one case supported valid consideration, 
and enforceable (65). 

The parties the contract may also mutually mistaken the facts 
attendant upon performance and this may serve excuse because im- 
practicability one instance, where cellar was dug and founda- 
tions were underpinned for existing building, the contractor discovered 
that the foundations rested crust overlying soft mud. Once the crust was 
penetrated, the building began settle. Here the Court permitted relief 
the contractor the basis mistake supposed facts (66). 

has long been recognized that illegality the contract, 
owing the operation subsequent domestic law, will excuse performance 
(34). This often held the grounds public policy (67). 
temporary impossibility such character that, permanent, would dis- 
charge the contractor’s entire duty has been held have that effect (68) 
rendering the performance after the impossibility ceases would impose the 
promisor burden substantially greater than that which would have been im- 
posed had there been impossibility, but otherwise such temporary impossi- 
bility suspends the promisor’s duty only while exists. 

Impossibility arising subsequent the contract must kept distinct from 
the situation where the law, governing the contract the time was entered 
into, interferes with performance. This latter fact usually makes the contract 
illegal and enforceable neither party (11). For example, civil engineer 
employed the board trustees town design water works could not 
recover damages the board abandoned the project, since the board could not 
enter into the contract (69). 

Some courts have deviated from this rule where the infraction was minor and 
the forfeiture after performance would have been great (70), where the sole 
purpose the statute was obtain revenue one case (72) 
Maryland the Court stated: 

ignorance the law not valid excuse, contractors engaged 

work all over the country cannot supposed keep familiar with every 

detail municipal 


Death early period the law (32) was assumed 
that contract which was personal nature was discharged the death 
the party from whom performance was due. building contracts certifi- 
cate the architect frequently, express terms, made condition precedent 
the owner’s duty pay one more installments. The courts usually dis- 
regard this condition when (as will seen subsequently) the certificate 
refused the architect for some dishonest reason, and has likewise been 
ignored issuance the certificate becomes impossible the death insanity 
the architect (73). 

Ordinarily building contract not brought within that class contract 
which deemed personal. upon the death the contractor, 
his personal representative bound complete the contract (21)(22); but the 
services consulting engineer would deemed personal and thus excused 
his death (74). 
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repair work existing building almost the universal rule that 
the builder cannot held liable for his failure perform under the contract 
reason its destruction (75)(75a). The same true where the contractor 
had agreed furnish part the work and materials new building 

the Krause case (75) builder was construct addition existing 
building one wall said existing building furnish support the new one. 
The old wall was weakened fire and had taken down. The fact that 
the contractor had unnecessarily delayed the completion the building until 
its completion was rendered impossible the destruction the old building 
did not render the contractor liable for failure perform the contract. 

another case, destruction fire building and uncompleted alcohol 
storage tanks (agreed furnished, fabricated, and erected within the 
building, and paid for when completed, tested, and accepted) released 
both parties from their obligations under the contract and each party was left 
bear his own loss. The decision was held, notwithstanding provision 
the agreement that destruction the property would not release the building 
owner, since referred two tanks—fabricated, erected, completed, 
tested, and accepted (77). 

the situation where the contractor part the work new 
building part several separate contracts, clause the contract requiring 
the separate contractors work harmony and coordination has been treated 
one case creating single contract and thus the risk destruction was 
felt the general contractor (78). 

When the contract repair existing building discharged its de- 
struction, most American courts, recovery generally given for the work 
done after deducting progress payments (79)(76). Some courts reason that 
this for benefits conferred the owner (80); others seem feel that the 
benefits must affixed the realty (81). 

Destruction General Subject contract may broken de- 
struction the building under erection; but such contract not discharged 
any theory impossibility (3a). 

certain building contract, for example, required the contractor furnish 
all the labor and materials for stated price and protect the work and 
owner’s property from loss connection with the contract. provided for 
installment payments but made provision for payment any part the job. 
This agreement was held indivisable contract, and the contractor had 
bear the expense damage the building flood the course its con- 
struction (82). When, under the terms the building contract, the work 
severable, and the contract price payable installments upon completion 
certain units, the contractor may recover the amount due the completed 
part the job (83). 

Deliberate Act performance promise made impossible 
the deliberate sufficiently culpable act the owner, the promise excused 
from performance (84)(84a). This has been held large variety 
situations, such one causing delay (85), the interference with the work 
permitting others occupy the site (86); but the federal government not 
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answerable for damages caused delay unless expressly assumes the duty 
making the work available the contractor time enable him complete 
performance accordance with the contract (87). 

the situation where the owner of. premises delays contractor the per- 
formance his contract, the election the contractor continue performance 
spite the delay does not deprive him right sue for damages there- 
for (88). 

another case (89) the failure the City New York determine the 
location subway tracks did not excuse the city’s failure furnish drawings 
required subway construction contract. another action subway 
contract (59) against the City New York, however, the contractor could 
not recover damages for delay caused dangerous slide and radical 


changes ordered the work the city engineer. delay 


city was not shown the evidence and was not shown that changes ordered 
the engineer were unnecessary departures from the contract that the 
work reasonably and safely could have been completed accordance with the 
original contract drawings. 

the following situations delay caused the owner has entitled the con- 
tractor recovery: Delay because owner’s default (90); failure approve 
shop drawings (91); delay ordering additional work (92); delay caused 
the raising disputes objections (93). 

ASCE Manual Engineering Practice No. the section ““Owner’s 
Responsibility,” bears out this point view stating that the owner should 
charged with acquiring the right way, and that where the owner delays 
the contractor, the contractor should reimbursed for extra costs. 

Act Third building contractor has been excused from com- 
plying with conditions contract requiring certificate the architect 
order entitled payment under his contract where the evidence has 
established that the architect bad faith refused give the contractor the 
certificate for further payment for extras too, under contract for 
furnishing and placing gravel filter layer for dam, rejection the work 
the owner’s engineer (having power supervision and inspection under the 
contract) was held not conclusive the engineer through collusion, con- 
spiracy, fraud, obstinate persistence demand beyond the fair intend- 
ment the contract, arbitrarily rejected the work (95). the other hand, 
general contractor who had government construction contract was held not 
chargeable with delays sustained subcontractor who had agreed 
bound the terms the prime contract (96). strike will not excuse per- 
formance under the contract unless expressly provided against (12). 

10. Failure Contemplated Methods conditions 
essential performance (as contemplated the parties) either not exist 
the time the contract later, or, without the fault the contractor, where 
they fail exist long enough permit performance (55), some courts have 
held the contract excused while others have not. 

case decided Illinois illustrates the more liberal view (97)(4f). The 
furnishing labor and materials river-straightening contractor for the 
construction flumes and cofferdams, avoid delay caused unusually 
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high water level, was held authorized contract clause requiring the 
city pay for additional labor and materials necessitated unexpected 
contingencies. 

will interesting see whether this doctrine receives further attention 
from the courts. 

11. Implied so-called impossibility performance 
which precedent fact but subsequent form. For example, where con- 
tract work another’s building excused its destruction (81) the con- 
dition that case series acts the builder his workmen; and they 
constitute the expected equivalent the owner’s payment. 

railway construction project (98) contract provided that contractors 
would not permitted subcontract any part the work without the consent 
the owner. that case the general contractor sublet part the work 
under stipulated rate without this consent. Both parties the subcontract 
were aware the provision the contract with the railway company, and 
also the fact that consent had not been given. The subcontractors per- 
formed part the work under their contract but were prevented from com- 
pleting the railway company. The Court held that the nonperformance 
was excusable and damages for breach contract were denied. The Court 
gave its reasoning that consent the owner was implied part the 
contract. 

12. Contemplated Happening Not Stipulated the 
impossibility was foreseeable the time the contract was made, such im- 
possibility cannot pleaded excuse for nonperformance (99), there 
should have been provision for the contract, and the absence such pro- 
vision gives rise the inference that the risk was assumed (100). Then, too, 
the failure the methods performance which the contractor alone contem- 
plated using will not excuse him (101). 

Where the parties contract the basis that the fact which the subject 
the contract doubtful, and when the consequent risk that each en- 
counter taken into consideration the stipulation assented to, the contract 
will valid notwithstanding any mistake one the parties (102). 

Under another contract (103) providing that subcontractor would furnish 
sufficient trucks and all the hauling from the contractor’s excavation, the 
subcontractor was held obligated the hauling notwithstanding that 
during periods wet weather hauling could not done except with caterpillar 
trucks which the subcontractor did not have. 

case decided 1941 addendum was made the contract, whereby 
contractor engaged subcontractor haul topsoil for the contractor’s use 
landscaping housing projects provided that the soil was removed from 
certain tract designated farm. the soil the location was rejected 
the local authority, the subcontractor agreed haul from any other location 
the farm. When the housing authority rejected the soil from the entire 
farm, was held that the prime contractor, failing provide for the con- 
tingency rejection terms sufficiently broad cover the entire farm, 
rejection defense the subcontractor’s action the contract 
after the contractor had used soil hauled others (104). 
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13. Uncontemplated Happening Not Stipulated—Where unanticipated 
has made performance promise vitally different from what 
should reasonably have been within the contempiation the parties when 
they entered into the contract, the risk should not thrown the promisor, 
and should excused from performance the ground impossibility (105). 
has been pointed out (7c) ASCE Manual Engineering Practice No. 
under the heading, for Unforseen general clauses 
charging the contractor with the entire responsibility for unforeseen conditions 
are unfair and increase costs. the paper Albert Himes (6a) also 
pointed out that contract assume risk, such agreement excavate 
channel regardless the character the material, binding; but the con- 
tractor not bound assume risk not contemplated the agreement. 

the Kinser case (55), the course the construction canal, natural 
conditions the soil unexpectedly appeared. its express terms the con- 
tract did not cover this contingency, which rendered the performance the 
contract planned impossible, and made necessary substantial changes the 
nature and cost the contract and substantially affected the work under the 
contract. The contractor was held not have been guilty breach re- 
fusing complete the contract. This rule has means been fully adopted 
the courts, its complete acceptance would eventually force re-examination 
large part the strict rule against impossibility furnishing excuse. 

14. doctrine frustration gives relief where the parties 
could not reasonably protect themselves the terms the contract against 
the occurrence subsequent events. used primarily England. 
using this doctrine the courts have sometimes attempted identify with the 
theory implied condition (see under the heading, Implied Condition’’) 
the thing person (55). Under frustration, performance remains possible 
but the expected value performance the party seeking excused has 
been discharged fortuitous event which supervenes cause actual but 
not literal failure consideration English law applies the principle 
not only cases where performance the contract becomes impossible 
cessation the existence the thing which the subject matter the con- 
tract, but also cases where the event which renders the contract incapable 
performance the cessation nonexistence express condition state 
things going the root the contract (106) 

August, 1940, construction company and villagé contracted for the 
construction electric power plant for the village, and addendum the 
specifications provided that the contract would void if, the village’s 
litigation with public utility company, was determined that the utility’s 
franchise was effect until September, 1944. February, 1942, the litigation 
was determined favor the village but, the meantime, because World 
War II, government restrictions prevented construction the plant until 
least October, 1945, when construction costs were much higher. The cor- 
poration was excused the ground temporary impossibility performance 
from completing the contract (68). 

promise will not discharged, however, because the performance 
promised return has lost value account supervening fortuitous circum- 
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stances, unless they nearly, quite completely, destroy the purposes both 
parties the bargain had mind. one English case (107) firm con- 
tractors agreed, July, 1914, construct reservoir for the water board 
within six years. Work was begun under the contract 1914, but February, 
1916, the minister munitions, acting under statutory powers, prohibited the 
continuance the work for indefinite and disposed and sold the 
contractor’s plant. The contractors claimed that the contract was end. 
The House Lords held unanimously that, although the prohibition might 
removed some time, was nevertheless permanent character that 
any resumption after the prohibition would not performance the old 
contract, but new contract that the parties did not make. held, there- 
fore, that the effect the statutory prohibition was render performance 
the real contract impossible, the parties were discharged. Actually this 
case rests upon combination the doctrines illegality and frustration, but 
neither one alone would have been sufficient decide it. 

building contracts where the principle has been applied, one the most 
material factors considered the courts has been that the price the con- 
tract fixed the builder’s estimate the quantities material and labor 
involved, and the prices that material plus the price wages during the 
period time fixed performance. 

Courts also appear rather reluctant hold that the usual extension- 
of-time clause building contracts would prevent the operation the prin- 
ciple frustration. was stated the foregoing case (107), 


“Condition provides for cases which the contractor has the 
opinion the engineer, been unduly delayed impeded the completicn 
the contract any the causes therein enumerated any other 
causes, that extension time was reasonable. Condition does 
not cover the case which the interruption such character and dura- 
tion that vitally and fundamentally changes the conditions the con- 
tract, and could not possibly have been the contemplation the parties 
the contract when was made.” 


The doctrine impossibility performance constantly undergoing 
further series refinements away from the old strict rule against excuse being 
given the party who seeks use defense. 

The earliest exceptions the rule: (a) Those which gave relief cases 
death where the contract was personal, (b) destruction the specific subject 
matter the contract, and (c) illegality owing subsequent domestic law, are 
now firmly entrenched. The limits their application are fairly definite and 
well defined. 

the more recent exceptions the rule which are state flux. 
Despite increasing liberality the courts admit the newer concepts 
impossibility, the tendency has been use varied number definitions 
and terms, many which should disappear the new exceptions become 
crystallized. 

appears that the concept defining impossibility not only 
impossibility” but also owing extreme unreasonable 
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difficulty, expense, injury, loss, has opened series channels for more 
liberality construing contracts; formerly the losses, because uncontem- 
plated happenings, were almost universally shifted the contractor. 

When some the newer defenses impossibility become more universally 
accepted, may perhaps prove possible embrace within these concepts 
great number fact situations now admitted defense under older theories 
contracts. Logically, many these cases appear deserve classification 
(because their fact situations) under “impossibility.” 

hoped that the engineering profession will take contributing réle 
with the courts law defining the further development this subject 
applied contracts for engineering and construction. The facts that con- 
tribute make the performance these types contracts impossible are 
usually highly technical nature, making desirable for the courts work 
hand hand with the engineer the solution their problems. 


APPENDIX 


Court CITATIONS AND REFERENCES 


Abbreviations that appear this Appendix are defined follows: 


Atlantic Reporter. 

A.L.R. American Law Reports. 

Am. St. Rep. American State Reports. 

App. Cas. Appeal Cases, English Law Reports. 

Best Smith, English Queen’s Bench Reports. 

Cro. Eliz. Croke, English King’s Bench Reports temp. Elizabeth. 

District and County Reports, Pennsylvania. 

Ellis Ellis, English Queen’s Bench Reports. 

ex. rel. ex. relatione. 

King’s Bench, English Law Reports. 

Ed. Lawyers’ Edition, United States Supreme Court 
Reports. 

L.R. Law Reports. 

L.R.A. Lawyers’ Reports, Annotated. 

Pacific Reporter. 

Q.B. Queen’s Bench. 


Restatement Contracts Restatement the law contracts, adopted and 
promulgated the American Law Institute 
Washington, D.C., May 1932. 


Supreme Court. 
T.R. Term Reports (Durnford and East), English. 
Jones Sir William Jones, English King’s Bench Reports. 


(1) ‘‘Where the law creates duty charge, and the party disabled per- 
form without any default him, and hath remedy over, there the 
law will excuse him, but when the party his contract creates 
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duty charge upon himself, bound make good, may, 
Paradine vs. Jane, (1647) Aleyn 26, Eng. Reprints 897. 

(2) (1796) 750. 

(3) uniformly held that where there contract erect structure, 
not containing express stipulation the parties, the fact that per- 
formance becomes impossible will not excuse the one who has made 
the promise. United States vs. Spearin, 248 132, 59, 
61, Ed. 166 (1918). (a) Day vs. United States, 245 159, 
Supply Co., 304 Mass. 130, N.E. (2d) 165 (1939). (c) O’Neill 
Constr. Co. vs. City Philadelphia, 335 Pa. 359, (2d) 525 (1939). 

(4) Restatement Contracts, 1932, Section 456. (a) Section 457. 
Section 454. (c) Section 455. (d) Section 467. (e) Section 456, 
Illustration Sections 458-461. 

(5) Risk the Unexpected Sub-Surface Construction 
Oren Clive Herwitz, Transactions, ASCE, Vol. 105, 1940, 454. 
(Mr. Herwitz makes thorough study the holdings litigation re- 
sulting from disputes arising from subsoil conditions.) (a) 455. 
(b) 457. 

(6) Position the Constructing Engineer, and His Duties Relation 
Inspection and the Enfcrcement Contracts,” Albert Himes, 
ibid, Vol. LVI, June, 1906, pp. 104-106. (Mr. Himes points out that 
contract assume risk, such agreement excavate channel 
regardless the character the material binding.) (a) 106. 

(7) “Engineering and Contracting Procedure for Foundations,” ASCE 
Manual Engineering Practice No. New York, Y., 1934, 14. 
(Under the heading, ‘‘Contractor’s Responsibility,” stated that 
variations soil encountered during work should not relieve the con- 
tractor his responsibility entitle him extra compensation.) 
(a) page stated: “Soil conditions between borings may 
assumed the contractor his own (b) 15. 

(8) “The Law Contracts,” Williston, Baker, Voorhis Co., New 
York, Y., 1922-1930. Section 1931. (a) Sections 1935 and 1969. 

(9) McCardie, [Justice] Blackburn Bobbin Co. vs. Allen (1918) 
540. 

(10) Vernon Lumber Corp. vs. Harcen Constr. Co., Fed. Supp. 555 (D. 
Y., 1945). 

(11) Rice vs. Smith Eng. Co., 307 637. Two cases, 1034, 
Ed. 1519. Rehearing denied 308 632. Two cases, 
68, Ed. 527 (C.C.A. Mont., 1939). 

(12) O’Dell vs. Criss Shaver, 123 Va. 290, (2d) 767 (1941). 

(13) Beacon Tool, etc., Co. vs. National Prod. Mfg. Co., 252 Mass. 88, 147 
N.E. 572 (1925). 

(14) Jones vs. St. Johns College (1876) 115. 

(15) American Sur. Co. Gonzales Water Power Co., 211 S.W. 251 (Tex. 
Civ. App., 1919). 
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(16) Ward vs. Hudson River Bldg. Co., 125 230, N.E. 256 (1891). 
Am. St. Rep. 277, 285. 

(17) “Inevitable Accidents Building Contracts, Allocation 
Harvard Law Review, Vol. 54, 106. (It pointed out that many 
accidents, although inevitable, might well have been expected (weather 
conditions that not rise the dignity God’’) else 
not cause material damage sufficient justify re-examination the 
orthodox rules for measuring contract damages; such mishaps are 
within the risk assumed the builder.) 

(18) Thorn vs. Mayor London (1876) App. Cas. 120. 

(19) Karlinski vs. Lumber Constr. Co., 522, 281 N.W. 
898 (1938). (a) Busboon vs. Smith, 191 (2d) 198 (Okla., 1948). 

(20) doubt expected perform his contract through the labor and 
skill others large extent, and had the right perform 
the whole his contract have not had our atten- 
tion called any authorities holding that the obligation inde- 
pendent contractor under agreement build building does not 
survive him, the contract not performed the time his death, 
while there eminent authority the MacDonald vs. 
O’Shea, Wash. 169, 108 436 (1910). 

(21) Burke’s Estate, 198 Calif. 163, 244 340, 1341 
(1926) cited “Building Contracts, Effect Death Necessity 
Washington Law Review, Vol. 1926, 131. 

(22) Quick vs. Ludborrow (1688) Eng. Reprints 25. (Lord Coke, 1615, 
stated: “If man bound build house for another before such 
time, and which bound dies before the time, his executors are 
bound perform 

(23) vs. City New York, 234 377, 138 N.E. 26, 
1442 (1923). 

(24) Litchfield Constr. Co. vs. City New York, 216 App. Div. 517, 215 
450. Modified 244 251, 155 N.E. 116. Motion denied 244 
563, 155 N.E. 898 (1926). (The following excerpt from Form 
Contract, City New York—Board Transportation, New York 
City Transit System, dated May 17, 1948: 


ARTICLE XIII. Quantities are Approximate. The contract draw- 
ings and the specifications show the amount and nature the work 
done far the same are now apprehended, but neither the 
City nor the Board shall held responsible that the said contract 
drawings and specifications are more than approximately correct, and 
the Contractor shall make claim for damages for loss profit 
because difference between the quantities the various classes 
work actually required done and the indicated quantities the 
said contract drawings the 

(25) Chamberlin vs. Booth McLeroy, 135 Ga. 719, 569, 
1223 Annotated (1911). 

(26) Miller vs. Jones, 291 Ky. 126, 163 S.W. (2d) (1942). 
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(27) United Constr. Co. vs. City St. Louis, 334 Mo. 1006, (2d) 
639 (1934). 

(28) Dermott vs. Jones, Wall Ed. 762 (U. 1864). 

(29) Stees vs. Leonard, Minn. 494 (1874). (Dermott vs. Jones (see refer- 
ence 28) cited authority that the furnishing plans the owner 
immaterial where the loss caused defects the soil.) 

(30) Oakland Electric Co. vs. Union Gas, Co., 107 Me. 279, 288 
(1910). 

(31) Brown vs. Royal Insurance Co. (1859) 853. 

(32) Hyde vs. Dean Windsor (1597) Cro. Eliz. 552. 

(33) Williams vs. Lloyd (1629) Jones 179. 

(34) Abbot and Westminster vs. Clerke Dyer pl. 178, 
pl. 186-188. 

(35) Performance Contracts, Summary Conditions Contracts 
and Impossibility Performance,” Costigan, California Law 
Review, Berkeley, Calif., Ed., 1927. 

(36) Performance; Treatise the Law Supervening 
Impossibility Performance Contract, Failure Consideration 
and Frustration,” McElroy, The University Press, Cam- 
bridge, England, 1941. 

(37) Impossibility Performance Defense,” Fordham Law 
Review, Vol. 1936, 322. 

(38) Development the Doctrine Impossibility Performance,” 
Page, Michigan Law Review, Vol. 18, 1920, 589. 

(39) “Impossibility Performance Excuse for Breach 
Woodward, Columbia Law Review, Vol. 1901, 529. 

(40) Taylor vs. Caldwell (1863) 826. 

(41) People ex. rel. Heartburg vs. Interstate Eng. Constr. Co., Idaho 
457, (2d) 997 (1938). 

(42) Cannaday vs. Martin, S.W. (2d) 1009 (Tex. Civ. App., 1936). 

Barraque vs. Neff, 202 La. 360, So. (2d) 697 

(44) Pitt Constr. Co. vs. City Alliance, Fed. (2d) (C. Ohio, 
1926). 

(45) Canuso vs. City Philadelphia, 326 Pa. 302, 192 133 (1937). (a) 
Sandy Hites Co. vs. State Highway Commission, 347 Mo. 954, 149 
(2d) 828. Transferred 128 (2d) 646 (1941). 

(46) Kinnear, Inc., vs. City Lincoln Park, 260 Mich. 250, 244 N.W. 
463 (1932). 

(47) City Dallas vs. Shortall, S.W. (2d) 844, error granted (Tex. Civ. 
App., 1935). 

(48) Northern Pacific Ry. vs. Goss, 203 Fed. 904 (C. 8th, 1913). 

(49) Montrose Constr. Co. vs. Westchester, Fed. (2d) (C. (2d) 
1936). Certiorari denied, 298 691, 746 (1936). 

(50) Culbertson vs. Ashland Cement and Constr. Co., 144 Ky. 614, 139 
792 (1911). 

(51) “Liability Building Contractor for Defects Plans and Specifications 
Furnished the Owner,” Brock, Kentucky Law Journal, 
Vol. 35, 1947, 232. 
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(52) Flintic Stone Co. vs. City New York, 160 72, N.E. 
661 663 (1899). (a) Filbert vs. Philadelphia, 181 Pa. 530, 
545 546 (1897). 

(53) Hammaker vs. Schleigh, 157 Md. 652, 147 790 (1929). (a) Faber 
vs. City New York, 222 255, 118 N.E. 609 (1918). (In this 
case the parties made the contract with common mistaken assump- 
tion the condition sprinkler system the old part the 
building.) 

(54) MeDaniel vs. City Beaumont, (2d) 552 (Tex. Civ. App., 1936). 

(55) Building lock canal became impracticable because the nature 
Kinser Constr. Co. vs. State New York, 125 Supp. 
Affirmed 145 App. Div. 41, 129 Supp. 567 (1911); 
204 381, N.E. 871 (1912). 

(56) Kuhs vs. Flower City Tissue Mills Co., 104 Misc. 243, 171 688 
(1918). Modified 189 App. Div. 539, 179 450 (1919). Contra, 
Philadelphia Housing Authority vs. Turner Constr. Co., 343 Pa. 512, 
(2d) 426 (1942). 

(57) Hollerbach vs. United States, 233 165, 553, Ed. 898 
(1914). (a) Foundation Co. vs. State New York, 233 177, 135 
236 (1922). 

(58) ‘‘Assumption the Risk Defects Plans and Specifications,”’ 
Adamson, Jr., Cornell Law Quarterly, Vol. 24, 1938, 109. number 
rules the reasonableness the contractor’s reliance are given). 

(59) Spencer, White and Prentis vs. City New York, 189 Misc. 616, 
N.Y. (2d) 629. Affirmed 271 App. Div. 824, (2d) 619. 
Appeal denied 271 App. Div. 926, (2d) 701 (1948). 

(60) Farnsworth vs. Sewerage and Water Board New Orleans, 173 La. 1105, 
139 So. 638 (1932). 

(61) Meriwether vs. Lowndes County, Ala. 362, So. 198 (1890). (a) 
Runyan vs. Culver, 168 Ky. 45, 181 640 (1916). 

(62) Mineral Park Land Co. vs. Howard, 172 Calif. 289, 156 458 (1916). 

(63) Reading Co. vs. Allied Oil Co., 523 (Pa. Mun. 1944). 

(64) School District No. vs. Dauchy, Conn. 530 (1857). (a) Tompkins 
vs. Dudley, 272 (1862). 

(65) King vs. Duluth, Ry. Co., Minn. 482, N.W. 1105 (1895). 

(66) Linz vs. Schuck, 106 Md. 220, 286, (N.S.) 789 (1907). 

(67) Takahashi vs. Pepper Tank and Cont. Co., Wyo. 330, 131 (2d) 
339 (1942). 

(68) Village Minneota vs. Fairbanks Morse Co., 226 Minn. N.W. 
(2d) 920 (1948). 

(69) Potts vs. Village Haverstraw, Fed. (2d) 102 (C. Y., 1935). 

(70) Fischer Liemann Constr. Co. vs. Haase, Ohio App. 413, N.E. (2d) 
(1940). (Violation the Cincinnati (Ohio) building code with 
respect minimum thickness masonry veneer.) 

(71) Sunflower Lumber Co. vs. Turner Supply Co., 158 Ala. 191, So. 510 
(1909). (a) Hughes vs. Snell, Okla. 828, 115 1105 (1911). 

(72) Konig vs. Mayor, etc., Baltimore, 128 Md. 456, 837 (1916). 
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(73) Hebert vs. Dewey, 191 Mass. 403, N.E. 822 (1906). 

(74) Stubbs vs. Holywell Ry. Co. (1867) Ex. 311. 

(75) Krause vs. Board Trustees, 162 Ind. 278, N.E. 264 (1905). (a) 
Angus vs. Scully, 176 Mass. 357, 674 (1906). 

(76) Halsey vs. Waukesha Springs Sanitarium Co., 125 Wis. 311, 104 N.W. 
(1905). (a) Teakle vs. Moore 131 Mich. 427, N.W. 636 (1902). 

(77) Rossville Aleohol Chemical Corp. vs. Steel Constr. Co., 104 Ind. App. 
515, N.E. (2d) 1116 (1937). 

(78) Commonwealth ex. rel. vs. Evans, 304 Pa. 445, 156 139 (1931). 

(79) Ganong Chenovich vs. Brown, Miss. 53, So. 556 (1907). 

(80) Dame vs. Wood, 38, 1081 (1908). 

(81) Carroll vs. Bowersock, 100 Kans. 270, 164 143 (1917). 

(82) Clark vs. Till, 177 Miss. 891, 172 So. 133 (1937). 

(83) Goin vs. Board Education City Frankfort, 298 Ky. 645, 183 
(2d) 819 (1945). 

(84) Phoenix Bridge Co. vs. United States, Ct. Cl. 603 (1937). (a) 
Edgemoor Iron Co. vs. United States, Ct. Cl. 392 (1925). 

(85) Levering Garrigues vs. United States, Ct. Cl. 566 (1941). 

(86) Town and Country Eng. Corp. vs. State New York, (2d) 
792 (N. Ct. Cl., 1944). 

(87) United States vs. Foley, 329 64, 154, Ed. (1946). 

(88) Louisville Nashville Ry. Co. vs. Hollerbach, 105 Ind. 137, N.E. 
(1886). 

(89) Rapid Transit Subway Constr. Co. vs. City New York, 259 472, 
182 N.E. 145, modifying 231 App. Div. 72, 246 869, which 
modified 129 Misc. 714, 223 (1932). 

(90) Byrne vs. Bellingham Consol. School District No. 301, Whatcom County, 
Wash. (2d) 20, 108 (2d) 791 (1941). 

(91) General Cont. Co. vs. Brennan Stone Co., 119 Conn. 296, 175 921 
(1935). 

(92) Dodd vs. Churton (1897) 562. 

(93) Russell vs. Bandiera (1862) 149. 

(94) Sikora vs. Hogan, 315 Mass. 66, N.E. (2d) 970 (1944). 

(95) Tobin Quarries vs. Central Nebraska Public Power and Irrig. Dist., 
Fed. Supp. 200. Affirmed 157 Fed. (2d) 482 (C. 8th, 1946). 

(96) United States ex. rel. Gillioz vs. John Kerns Constr. Co., Fed. Supp. 
692. Reversed 140 Fed. (2d) 792 (C. 8th, 1944). 

(97) Great Lakes Dredge and Dry Dock Co. vs. City Chicago, 353 IIl. 614, 
188 196, reversing 267 App. (1934). 

(98) Dolan vs. Rodgers, 149 489, N.E. 167 (1896). 

(99) Lloyd vs. Murphy, Calif. App. (2d) 1020, 153 (2d) (1944). 

(100) Dubois vs. Gentry, 182 Tenn. 103, 184 (2d) 369 (1945). 

(101) Summers vs. Hibbard, 153 102, N.E. 899 (1894). 

(102) Fort Worth Sand Gravel Co. vs. Peters, 103 S.W. (2d) 407, error dis- 
missed (Tex. Civ. App., 1937). 

(103) Harms, Inc., vs. Meade, 186 Wash. 287, (2d) 1052 (1936). 

(104) Bunch vs. Potter, 123 Va. 528, S.E. (2d) 438 (1941). 
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(105) Transbay Constr. Co. vs. City and County San Francisco, Fed. 
Supp. 433. Reversed 134 Fed. (2d) 468. Certiorari denied 320 
749 (D. Calif., 1940). 

(106) Nickoll vs. Ashton (1901) 126. 

(107) Metropolitan Water Board vs. Dick (1918) affirmed (1918) 
App. Cas. 119. 
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